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A 5 h a5 been W id ely p u b lid 5ed OVerreくentd ays.the U nited States

Fed eraICo urtofA P P ealsfo rthe 5eくo nd G rcuit ruled o n Frid ay 16

0くtob erJ n 5"′pp "79 ℃orp o摺r′o n o“““aレメ潔dhんthat ele d ron iこ

fund tran5fer5 ぐEFT !ゞ ) b ein9 P ro(e5sed by an interm ed iary
bank in N e w York are n。 l0nger subje℃t t。 Rule B attはhnnents.
Fo llo w ing that rul!ng, so m e So uthern D istrにt of N e w York

ju dg e5 have re x ted by aut。m atにa=y v x ating (i.e.Setting a5ide

W itho ut ap p lia tiO n fro m an intere5ted party) p re exiStin9 Rule

B attach m ents. The d evelop in9 5ituatio n,and p o $ ib le o ption5

0Pe n to those affected by these events,are d is〔ussed belo w .

The po s忙Ion estab lished by the′!協47月給r5れo““"Ca5e in 2002 W as as

fO =o W 5. W here the na m ed d efen dant in Ru le B p roくeed in 95 W a5

eitherthe P arty transferrin 9 U s d o =arfun ds via N e w Y0 rK o rthe

na m ed benenciary,those funds rep resented p ro perty belo ng ing
to the d efend ant an d W ere〔apab le of being atta℃hed to seくure

a m aritim e d aim against the d efend ant if he w a5 not otherw ise

P resent in N e w York. The e搖eくt of this d ecisio n w a5 th at a Rule

B order℃ould e作e d ive ly be used as a "員sh ing net"to にatにh U S

do llar tran sfers that w ere m ade fro m any w h ere in the w o rld,to

orfro m the p arty fro m w ho m secu rity w as b ein g so ug ht,as the

fu nd s p assed th rou gh N e w Yo rk.

The Fed eralくourtjudg es of the N e w Yo rk So uthern D istri℃t had

ap parently been g ro w ing inくreasing ly frustrated over the p ast

year。rso atthe h uge n u m bers ofRu le B atta℃h m entaP P liくation s.
Tho se aP p iicatio ns often 5ee m ed speculative and frequ ently

related to d isp utes W h i℃h had no o bvio us〔onnect-on W ith the

ju rさd iくtion ofthe So uthern D istrict of N ew Yo rk･ W e understan d

th at apartfro m theこoncern thatth e h ig h volu m e ofap p liくatio ns

w as℃auslng strain o n the jud id alresou rces of the Fed eralくourt

fo r the 5o uthern D istri℃t Of N ew Yo rk,there W ere also〔on℃ern5

exp res5ed that the d isruptio n ℃aused by Ru le B attaくh m ents

m ig ht u nderm ine the statu 5 of the U 5 do llar a5 the p re e m inent

currency of internatio naltrad e.

A lth o ug h the d eこi5io n w as so m ethin g ofa surp rise in it5 abso lute

overruling of th e "↓物震e′ 5ro rカメ d ecisio n, (w h ich had been

m nrrn ed as reこently a5 2008) it fo =o w s a p ro gressio n of recent

cases atD istrictくourtlevelw h ich have seen ju dg estaking a r･r、ore

conserVatiVe app roaくh to Rule B attach m ents.

Since Friday総 decisio n,so nne jud ges in the 5outhern D istrict of

N e w Yo rk are already g M ng the d ed sio n retro 5Pe℃tive effect and

are auto m atically vacating e×istin9 Ru le B attach m ents. Su℃h

auto m atーにvacatio ns m ay,in fact,b e p re m ature,as there sh ou ld

no rm a=y b e an auto m atic 10‐day stay to allo w the losing p arty to

n le an app ealorap plicatiO n fo rrehearing。W e antiくipate a n u m ber

of such ap p licatio ns m ay be seen overthe co m ing w eeks.

Those parties invo lved in cases w he re fund s p reviously attached

under Rule B have been rep laced by b ank g uarantees o r escro w

ag ree m ents orso m e otherfo rm ofseくUriツ,n1ay aI5o be a倚ected

by the d ecision . lt is unclearw hethersuch 5ecurity arran ge m ents

can be retro5P ectively challeng ed and′if so, ho w far b ack the

cou rt w i= g o to u nravelsecurity. A t least o ne So uthern D istrict

jud ge has already said th at w here fund s have been transferred

into th e くourt Reg istry (w h ich, alo ng w ith a b o nd J 5 the on ly

corn pu lso ry replacern entforattached fund s),those fund 5 sho uld

al5o be released in acco rd ance w ith th i5 decision . W here th e

fu nds have b een replaced by℃ontractual se℃urity, su℃h as an

escro w acco unt o r b an k g uarantee′this o ught to be outsid e the

Co urt′sjurisd ictio n. H o w ever,there r｢nay stillbe ro orn fo rthese to
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b eくhallenge d esped a=y w here th e und erlying ag ree m ent refers

to the Ru le B attach m ent. N e w Yo rk law yerG en e 0℃onno r,W ho

iS advising Severalparties O n the im p Iにation s Ofthe d ed 5io n,has

reCO m m end ed that e5くrO W arrange m e nts fO r attaこhed EFT !5 be

estab lished o utside th e jurisdにtion,as far as possib le,to avoid

risk。f atta℃h m ent o rders b eing re‐serVed on N eW Y0 rk esにro w

agents.

5 d are apP arentlyくo nsid ering an aP P liくatio n fo r a reh earing to

the sa m e C o u rt,o r an A P Pealto th e U S 5uP re m e Co urt. Either

ap p liCatio n W ould resu lt in a stay of the deくision . G iVen that

th is deくisiOn is referred to as having the くOnsent of all sitting

jud ges already,th e p ro speくts of su“ess see m slim .日O w ever,as

the b asis fO r the d ed sion ind ud ed ane℃dOtalfaこt5 such as th e

jud ges′irritatio n w ith the vo lu m e of R ule B5, W hK h 5G d id not

have o pp ortun ity to add re55,a rehearin g m ay b e ap p rop r!ate. W e

understand that the 5u Pre m eくourt aくcePts o nly a tiny n u m ber

of cases,so -t is unclear w heth er an app eal is even po ssib le at

th is sta9 e.

M any busine $ e5 h ave reg istered a co rp O rate p resenこe in N e w

York p articu larly over the past year o r so ,to avo id th e threat of

Ru le B attaくh m ents‐ The beneれt of su ch reg istrations (un less

they include gen u ine b usiness advantag es) m ust no w b e o p en

to q uestio n and a presence in N e w Yorkこou ld in fact eXp o5e

such b usinesses to an in creased risk ofenfo rce m entp ro ceed ing 5

ag ainstthe m a s enfo rくe m entag ainstthe N e w Yo rk enti辱 W illbe

po ssib le, w hereas no enfo rce m ent w o u ld have been available

P rio rto reg istratio n.

Rule 8‐W hat is 5tillpo ssib le?

D esp ite the fu ro re of the p ast fe w d ays,th is is not the end of

R ule B as a se℃uri“ re m edy - it o nly a肝ects the attach m ent of

EFT S･ Rule B attach m ents w ill5tillbe available W h ere businesses

w ho can not be fo u nd in the ju risd ictio n have p ro perty w ithin

the jurisd ictio n (W hether bank acにOunts, real p ro perty o r other

assets). A s a Federal m aritim e law re m edy,th is ap p lies to the

w hole ofthe U n ited States.ltsh ou ld stillb e p o ssib le to use Rule B

to attach bu nkers abo ard tin｢e‐chartered vessels to secure claim s

ag ainst charterers (W h i[h has been a 5ecurity re m edy e m ployed

q u ite extensiYely oVer re℃ent years, particularly in G u lf and

くalifo rnian Po rts).Eq u ally,RuIe B attach m ents of cargo es sho uld

aIso re m aIn possib le.

Fu rther,the decisio n has no bearing o n otherform s of secu rity,

su〔h as sh ip, bu nker Or cargo arrests; letters of security or

vo luntary esくro w arrang e m ents, W h ether in the U nited 5tates

(f○rinstance,u nd erthe vario us ap plicab le State law s,as o p p osed
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to Ru le B, w hich is a Fed eraI re m edy), or in otherjurーsd Iction s.

W h ile Rule B EFT attach m ents had beco m e particU Iarly po puIar

w ith cred ito rs over recent years,as o ne of the easiest,くheapest

and m ost e作ectiVe w ays of o btain ing secu rity fro m recak itrant

d ebto rs, it is clear that,subject to any ap p eal,this re m edy h as

no w had its W ings d ip ped . A ccord ing ly,W e can expect rene w ed

interestfro m くred itors in the trad itio nalarrestju ri5d iction s su℃h

as 5o uth A frica,France and the N ether1and s.

Fo r further info rm atio n o n Ru le B attach m ents, p lease co ntact

jo nathan w ebb o n 、 -- -- ん o r5arah Taylo r o n

,o ryo urusualH F、〃co ntact.
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