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The C o urt of Final A p peal (the h ig hest に0urt in 日0n9 K0 ng )

re℃ently handed d o W n an im p ortant decisio n o n d ai作15℃onにern -n g

m isd elivery of carg o in C a′e w′ns 0 e ye/oP m en rでC "!“" U m ねびソ
B r勾留石orrun e sカゆP留g u m /red (FAくV N O.13 of2008,12 M ay 2009).
T he C o urthasco m m ented o n the nature of5traig htb i=s oflad in g an d

th e ap pliくatiO n of exe m ptiO n clau 5es in co ntraにts Ofcarriag e.

B a ckg ro u n d

The D efendants w ere freightfo rw arders w ho issued b illsoflad m g to the

plainti作fortheくarriage of (onsig n m ents offootw earfro m H o n9 Ko ng

to Los A ngeles.The D efendants issued
‘straig ht b ills of lad ing‐that is,

theこOnsig nee W a5 na m ed in the bills Oflad ing己nd the W Ord s
′tO O rder′

did notappear.A cco rd ing ly,the bill5 w ere notnegotiable.The cargo w as

delivered to the c。n5ignee in Lo 5 A ngele5 W ithOut produ〔tiO n Of the

o riginalb ills of lad ing.Shortly after delive“ too k P lace,the℃argo w as

seized in the U nited 5tates due t。an alleged trade m ark infringe m ent.
The co nsig nee d id not pay the plainti作fo rthe carg o.

T he Plainti甘くo m m enced P ro℃eed ing 5 in H o n9 Ko ng against the

D efend ants fo r m isdelivery,seeking d a m ages fo rthe inVO K e Value of

the Carg o.A t角rst instanくe the D efendants suにeeded (justにe Sto ne

allo w ed the D efend ants to rely o n the exe m ptio n clause in the bi=s of

iad ing),b utthe Plainti行suc℃e $ fully ap pealed tO the℃O urtOfA p peal･
T he D efend ant5 sub seq uently appealed to the C o urtof FinaIA p p eal.

lssu偽

T he C o urt of FinaIA p pealco nsid ered the fo =o w in g tw o Issues.

1. W here g o od s are ship p ed for carriag e by sea u nder a
′straig ht!

b illof lad ing fo rd elivery to a na m ed co nsig nee,d o es the carrier

attract liab ility fo rd elivering th e car9o to thatco nsig nee w ith out

p rod uctio n an d surrenderofthe o rig inalb i= of lad ing ?

2･ W hatisthe appIK ati0n ofan exem ption clause in the c0ntract0fcarriage,

W hi℃h purp。nts t。 exd ude liability f○r loss 0r r1r･isdeliVery
〃ハ○レべしeyer

caused w hether ornorr窟oug撥ねe neg魔ence o′rねe C a′砲“

h f、" .C o m 一-

Prio rto the hearing m the℃o urtofFinalA P Peal,the Plainti行s℃on℃eded

th at the claim w as not subject to the H ag ue‐Visby Rules, because

delivery ofthe carg o o ccurred afterd ischarge (and ,therefore,o utsid e

th e sco p e ofthe Ru-es).

S tra ig h t b ills o f la d ing

The D efend antsarg ued thatstraig htb illsoflad ing are n otd ocu m ents

of title an d s。 the carrier can deliver the cargo to the co nsig nee

w itho ut p rod uctio n of the o rig inalb i=s of iad ing.Because the carrier

already kno w s the identity Of the co n5ig nee,the D efendants arg ued,

the o rig inalb i=s are not req uired .

The C o u rt d i5ag reed . ln h is lead ing judg rn ent,｣ustiこe Rib eiro held

that it is w ron g to sug g estthatiu5t because a straig ht b i= of lad ing は

not neg otiab le,the req u ire m ent of p rod uction of the o rig in alb iilof

iad ing is m erely an′e m pty fo rrn ality:H e said :

“/“ゐe sねゆp e′'s ab〃′“ ro w売れれo忍 rhe b′// o r /ad′“9 ‐ !ゎe

m eねPゐorにa/ key ro rhe w are方ouse ‐ P end !n9 P ay用enr by

鯖e co ns灯nee /s a 初gゎ“′m p oね m 者earure o′rhe reCog n′sed

m e′can r“e a“ang e m e〃r.
"

C o nseq uently,th e carrier shou id not assu m e that the co nsig nee l5

entitled,as against the sh ipp er,to po ssessio n of the g oo ds w ith o ut

prod uction of the o ri9 inal b i= of lad ing.Th e
′presentatiO n ru庭 (i.e.

th e req u ire m entto p ro d uce the o rig inaib iii。flad ing in O rd erto take

delivery ofth e cargo)aPp iiesto straightb ilis oflad ing just as it ap piies

to neg otiab le b i=s ofiad ing .

ln sup po rtofthisco nclusio n J ustice Ribeiro referred to the attestatio n

ciause of the b ilis of iad ing , W h ich p rovided "
“′“ Wγ初ess W here。ん

物e carr′erb〆rs ag e" rs力as s/9月ed 豹｢ee @ ! o勾′na/B′/′s oれad循g

a′/ o′r"′s re“o′ and dare, o刀e o′ W初C力 b e′月g acCo m p /応力ed rhe

o rhers ro sra〃d vo灯!

｣ustiこe Ribeiro said that the atte5tation clause on ly rn akes sense if

th e p artie5 intend the b iiiof lad ing tO b e p resented to the carrier in

fe n w ic k w i=a n
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0 rd erto o btam relea5e oftheこarg 0･lfthe p arties intended nOt tO req uIre

p rod u℃tio n of the o rig inalb illof lad m g,they Co uld haVeくhosen tO u5e

a sea w ayb ilI w h iこh Perm its d elivery m erely on P roof of the re℃iPienrs

id entity.

Theくour総 ded sio n℃onn rm 5thata straig ht billoflad m g i5 a do℃U m entof

title.Th 6 p rotect5 the interests of both 5h ip Pers (w h o m ay not have been

p aid fo rgo od s received at th e p o rtofd ischarge)and banks (w ho rn ay b e

ho ld ing d o curn ents und erletters ofcred it).

The ded Sio n h na=y res0-Ve5 any unくertainty ℃o nくern ing the statuS 0f

5traig ht b ills of lad ing in H o n9 Ko ng l n 務e & 凱200 1] 1 Lloyds Rep 43 1,
the C o urt of First lnstance held that th e carrier d id not need to d e m an d

5ig ht。f th e o rig inal straig ht b ill befo re d elivering the くarg o t。 the

co nsignee.T he C o u rt of FinalA P pealhas overruled 云わe 8 /“箙 nding in

favo u rofreq u ir-n g p ro d u ctio n ofthe straig htb i= and follo w ing th e Eng lish

H o use of Lo rds in 務e R aねeね S [2005]2 A C 4 23 and oth ercorn nno n la w

d ecision sfro m Sing apo re and A u stralia.くo n5eq uent!y,ifaくarrierdelivers

carg o to the consignee under a straig ht b illof iad in g w itho ut req u -rーng

p ro d uctio n Ofthe o rig inalb ill,it m ay co m m it a b reaこh Ofco ntra〔t orthe

tort ofco nversio n and b e liable to the shiP p erforda m ages.

A p p lica tio n o f e xclu s io n cla us es

The D efen dants arg ued in the alternative th at even if the′presentati。n

rule'ap p lies to straig ht b ills of lad ing,they w ere entitled n everth eless to

rely o n an exd u5io n d ause in the bills of lad ing to d efeat the Plain[i件$

claim fo r m isd elivery ofthe carg o.The exe m ptio n clause P rovid ed :

"S a ve as p /o yノded 侑“ノわe′eo丹方e c a〃/ers力a" b e““de′“o /′ab““

′〃 a“y cap acか w力arsoeye′わ“oss o r m !sd e′′ye " o′o/ da m ag e ro

fhe G ood s ho w ever Caused w力erhe′o m or幼′oug力的e neg厄e“Ce

o行わe C a/"eう窟s seノンanrs or ag en rs o′sub Con rra d ors…
"

The C ou rt d id not accept the D efend antゞ arg u m ent.T h e くou rt held

that the exe m Ptio n clause in the b i=s of lad ing d id not cover d aim s fo r

m isd elivery resu lting fro m the carrier′sfai-ure to req uire pro d u℃tiO n ofthe

o rig inalb ills.

ln reaにhing his d ecisio n J ustice Rib eiro referred to g eneralprincip les of

c。nstruin g℃o m m ercialくontra℃ts.First,he said that an exe m ptio n d ause

sho uld b e〔onstrued ag ainst the perso n relying o n th e exe m ptio n, W ith

an e m phasis o n the exe m Pting w ords being d evo id ofa m b ig uity.5eco nd,
he said that th e exe m ptio n clause sho u ld b eにonstrued in theこo ntext。f

the co ntract as a W h o le,taking into a℃count its natu re and o bject.

W hat hapP en s if w ide w o rd s of exe m ptio n are used in an exe m Ptio n

clause? ｣u stice Rib eiro an sw ered the q uestion as follo w s.

“肌メ7de w o′ds o′ e〆em P r〆on し“′′′○!re月 Coyer a w ho′e rang e o′

pos税痢′!rres, so m e oノ W hだCゐ W“′be cons′Sre月r w作れ m a〆月ram /刀g rhe

　　　　　　　　　 　 　

Conr/a d“a/ob /′“雀あns w宿Ch re!/e d 紡e m a/n Pび′P ose o“'e Pa′r/esr

agree m en耆 and so m e o′W h/Ch w o“燈月egare rわose ob"“ar〆ons and

e搖e翻しe“ deP rルe rhe conrra d o/ any co m P L秀oツ Conrenr. ′“籾Ch

casesメカe c/ause〆s consrrued conr′a p ro〆e′enrem ね鋼′ねs登ろe person

｢e“m g oねてれe exe m p "。n! !。 asひどbe rらe narro w er m ean′ng ro′“n

order ro susra〆n rhe p urP ose and /ega/e#ecroをわe Pa′r!es
'conr′acr.

"

H o w d o these p rincip lesapP ly to an exe m ptio n d ause W hich exclud esthe

carrier's liability for m isd elivery W hethero rnot Q used by neg lig ence?

Justice Ribe iro said that the req u ire m ent ofd elivery against p ro d uctio n

of the o rig inal b illof lad ing is a t ard inalp urposき of bo th straig ht an d

negotiab le b i=s.T h is is b e℃ause th e ultim ate P urp ose of th e co ntra(t

of carriage is fo r the cargo to b e d elivered at d estinatio n to th e perso n

p ro perly entitled to receive it.

ln review m g the exe m ption clause in the bi= of lad in g ｣ustにe Ribeiro said

that it W as のpab le ofーn ore than o ne m eaning and,aばord m g ly, did not

unam big uo u5lyくover claim s fo r m i5d elivery ofくargO resulting frO m the

non-prod u℃t-o n of the o rig inal billof lad m g.For exam ple negligenくe m

mー$deliveryくould relate to delivery o費argo againstfraud ulentbillsoflad ing

o r delivery to the W ro ng delivery agent. ByくontrastJ usti℃e Ribeiro said

thatthe exe m ptio n d ause w as insu折℃iently exp licittoくoverthe℃o nscious

d elivery ofくargo W itho ut p rod uくtion ofthe originalbillof lading.

T he C o u rt left o pen the possib ility of allo w ing an exe m ptio n clause

to exd ud e a carrie〆5 liability if su桁ciently d ear lang uage i5 used .
Fo r exa m Ple, the C o urt m ay have reaくhed a d滴erent d ecisio n if the

exe m ption clau5e so ug ht to exclud e liab ility fo r m isd elivery "“o w e ve′

Caused を“C初dノリq as a 〆es雄f or rh e ゑa作必 wわo ね火es de′′ゾe′y o′rわe

G oods 給!′〆〃q ro s節rend e′rhe o"q′na/ b′〃 o“ad′"qゾ w力erher or n or

豹/oug力折e“eg/灯ence oを力e c arr/eた

C o n clus io n

T he C o u rt of FinaIA P Pears d ecisio nくon臼rm s the follo w ing･

1. T he carriershou ld on ly delivercarg o ag ainstP rod uction ofthe original

b illof lading,w hethero rnot it is a straig hto rnegotiab le bi=.

2‐ Exe m ption d auses inくontracts ofcarriag e m ust be P recisely d ra贄ed

if they are to exd ud e liab ility in relatio n to key o b ligation s of the

にo ntract, such as delivery o nly to the p er5o n pro perly entitled to

receive the carg o.If the exe m ption clause is b road and a m b ig uo us,
theくo urt m ay lim it its ap p -icatio n an d co nclud e that it P rovid es

± ‐ - -‐‐‐ ▲ ‐ -- - - - - --- - -- ′ -｣ - - fe n w ic k w illa n


