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The “Vasiliy Golovnin” [2008] SGCA 39

Introduction
Readers will know that to date Singapore as a popular supply and bunkering port has always proved a good place to arrest for security. Following earlier decisions making it difficult, if not impossible, to get security for foreign proceedings, this latest Singapore Court of Appeal decision concerns wrongful ship arrests in Singapore. It is noteworthy because it signals that the Singapore Courts will take a robust approach in setting aside ship arrest applications if the threshold for disclosing material facts is not met. There is no doubt a policy decision behind this – namely to stop arrests for trivial claims in one of the world’s busiest ports. Indeed it now seems clear arrest is no longer a remedy as of right in Singapore.

  

Facts
Two banks arrested a vessel, The Chelyabinsk in Lomé, Togo. Dissatisfied with the subsequent release of the vessel following the setting aside of the arrest by the Lomé courts, the banks arrested her sister ship, The Vasiliy Golovnin, in Singapore on the same basis as the arrest of The Chelyabinsk, ie for non-delivery of cargo by virtue of the fact that all cargo was discharged at Lomé, including cargo pertaining to an African port bill of lading.

During the arrest application, the banks did not disclose that there had been an earlier inter partes hearing on the arrest of The Chelyabinsk on the same claims in Lomé which was resolved in owner's favour. The reason why the banks sought to switch the bills of lading was also not disclosed. Owners successfully applied to set aside the arrest in Singapore. However, no damages for the wrongful arrest were awarded. On appeal, the High Court affirmed the decision to set aside the arrest and not to award damages for the wrongful arrest. One bank (“the bank”) and owners brought a further appeal to the Court of Appeal against the High Court’s decision.

Issue 

In determining whether the arrest ought to be set aside, the Court of Appeal had to consider whether the bank:

(a) had an arguable case or whether its claims are wholly unmeritorious and/or clearly unsustainable;

(b) discharged its obligation to make full and frank disclosure of material facts in its ex parte application for a warrant of arrest; and

(c) the bank is estopped from arresting another of owners’ vessels in respect of the same claims raised and determined in prior proceedings in Lomé.

Decision
Delivering the judgment of the Court of Appeal, Justice V K Rajah ruled that:

(1) The bank did not have a good arguable case for the alleged breach of contract arising from the discharge of the subject cargo in Lomé. In so far as the Lomé bills of lading which named Lomé as the port of discharge are concerned, the owners could not be faulted for carrying the cargo to Lomé as it was discharging its obligations with the terms of the bills of lading. In discharging the African port bill of lading cargo in Lomé, the owners were in fact complying with a valid court order to discharge all its cargo. There was no duty on the owner's part to deviate from Lomé and owners could not be faulted at all for complying with its contractual obligations;

(2) The fact that there had been an earlier inter partes hearing on the arrest of the vessel on the same claims in Lomé was a highly pertinent fact that should have been disclosed during the arrest application. The objective behind switching the bills of lading was also a material fact which ought to have been disclosed as it would have alerted the Court hearing the arrest application that, without the switch of bills, owners had correctly performed the terms of the contract of carriage as recorded in the bills of lading by transporting the cargo to Lomé. Unless the document was presented to the eyes and/or ears of the court, it was not disclosed.


(3) Issue estoppel has arisen in this case and that hence the banks had no right to arrest The Vasiliy Golovnin; and

(4) Damages for wrongful arrest should be awarded in the present case because the bank’s claim and the arrest of the ship have been initiated so unwarrantably or with little foundation that they amounted at the very least to crassa negligentia. First, the bank unreasonably persisted in arresting the vessel after its claim had been disposed of in Lomé, notwithstanding that the Lomé court had already ruled that sufficient security had been provided for the loss and damage to its cargo claims. Second the Court found that the breach of contract was without substance or any foundation. Third the banks failed to disclose material facts during the ex parte arrest application. The arrest could not be fairly said to have resulted from an honest belief that they had valid claims.

Comment
Following this decision, it appears (at least on first blush) that it may be more difficult to arrest ships in Singapore. Future arrest applications will no doubt be scrutinised more carefully. In particular, the threshold for disclosure during an arrest application is high – material facts have to be expressly brought to the attention of the Judge. It is also expected that the courts will adopt a robust approach in setting aside arrests where material facts have not been disclosed. 

    

We should add that as the law stands, the test for wrongful arrest is crassa negligentia. However, the Court gave a strong indication that such a high threshold may not be appropriate and that they are prepared to reconsider the applicable standard. One of the alternative lower thresholds which the Court suggested was the lack of reasonable basis test. However, in this case, the Court found crassa negligentia made out on the facts. Furthermore, owners did not argue that a lower threshold ought to apply.  As such, notwithstanding the clear indication from the Court, the crassa negligentia test was upheld and applied. However future claimants should be aware.
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