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Memorandum

Change to Arrest Regime in Singapore with Effect from 1st April 2004
The admiralty jurisdiction of the Singapore High Court has been extended to allow the arrest of ships under bareboat charter.

Previously, the High Court (Admiralty Jurisdiction) Act did not permit a claimant to arrest a vessel under a charter by demise such as a bareboat charter, where the bareboat charterer himself was the person liable to the claimant. This was a problem faced by claimants who had supplied goods and services to, or who had cargo carried on, ships under bareboat charter. Their claims were against the bareboat charterer as the person in control of the ship and who would have contracted for the goods and services. However, as the law stood in Singapore, the ship could only be arrested for claims against the beneficial owner.

Now, the Act has been amended and a ship under bareboat charter may be arrested as security for claims against the bareboat charterer where the other requirements of the Act are met.

This amendment brings the admiralty law of Singapore in line with the position already adopted in common law jurisdictions such as the UK, Hong Kong, Australia, New Zealand, and Malaysia as well as the agreement reached on international maritime practice as reflected in the Arrest Conventions of 1952 (Brussels) and 1999 (Geneva). 

The amendment plugs what was perceived by many as a loophole in Singapore maritime law. Under the old law, shipowners could effectively avoid arrest of their ships in Singapore by operating them as bareboat charterers rather than as beneficial owners while exercising the same control over the ship. Admiralty actions against ships pursued by ship suppliers, or cargo owners, with legitimate claims against the bareboat charterers as operators of the ships, and genuine grounds to arrest ships as security, were frustrated, with time and costs wasted where ships later proved to be on bareboat charter, which could not be ascertained beforehand.

The change concerns only the arrest of the ship in connection with which the claim arose, i.e. the ship to which the goods or services were supplied, or on which the cargo was carried, that gave rise to the claim. As before, at the time when the cause of action arose, the defendant must have been the owner or charterer of, or in possession or control of that ship. That far, the Act remains unchanged. The change is that, at the time the action is brought, i.e. when the writ is issued, the defendant must be the owner of that ship or its charterer under a charter by demise. The underlined words enlarge the scope of the admiralty jurisdiction to arrest.

There is no change in so far as an action against a sister ship is concerned. For an arrest of “any other ship” (i.e. other than that in connection with which the claim arose), the defendant must still be the beneficial owner of that other ship at the time when the action is brought. In other words, claimants may arrest other ships owned by a bareboat charterer against whom they have a claim. However, they may not arrest other ships bareboat chartered by either owners or bareboat charterers who are liable for the claim.

A claimant who succeeds with a claim in an admiralty action (in rem) against a bareboat chartered ship is entitled to satisfaction from the proceeds of the sale of the ship, notwithstanding that the owner of the ship is not liable (in personam) on the claim. Such an owner is not personally liable for any shortfall between the adjudged claim amount and the proceeds of sale; the owner’s liability extends only to the loss of his ship (or the value of the security put up to obtain its release).

For those interested in a more detailed analysis and discussion of the implemented amendments, the revised arrest regime in Singapore was recommended in a consultation paper published by the Attorney-General’s Chambers in April 2003. The consultation paper sets out the background to, and the arguments for and against the changes, and puts them in the context of other admiralty jurisdictions and international maritime practice. The full text of the consultation paper is available online at:

http://agcvldb4.agc.gov.sg/agc/Consultation%20Paper%20-%20Apr%2003(2).doc 
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