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In the first place, we would like to express our deep-
est appreciation to all of our Members for giving their
dedicated support to the club’s management, although
they are still facing difficulties under the current global
economic slowdown and the decline in the maritime

industry.

Turning our attention to claims records, whilst the
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Nakaji Ohsumi, Executive Director
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Members with hands-on advice based on the long on-

board experience of our personnel.

We would like to introduce the Department’s activities
in detail.

A lot of accidents seem to have been caused by similar
problems or could have been avoided beforehand. Dur-
ing a further review of the claim records for each fleet,
we noticed that there are some distinctive trends, such
as a continuous occurrence of large claim accidents
or similar accidents. It would be meaningful to us if
we obtained effective measures to prevent such acci-
dents. Thus, as of this Policy Year, we have started to
review and analyse the nature and cause of accidents
which each Member has had, in order to act together
with Members to develop preventive measures against
a recurrence of accidents. To be specific, we will visit
and interview our Members to review their manage-
ment systems and policies, and then provide them with
materials which could serve as useful references for
developing preventive measures against accidents. Af-
terwards, we shall continue monitoring the Members’
claim records to verify that these measures are valid.
To allow the interviews, we would need to ask vessels’
Managers to take some time out of their busy schedule.
However, we believe this process is of great importance
as part of our loss prevention activities and would deep-
ly appreciate your kind understanding and cooperation.
We aim to work together with our Members for loss

prevention.

It is important to keep up the quality of the maintenance
of entered vessels and to prevent accidents, as well as
to alleviate damage if such accidents take place, in or-
der to improve the Club’s claim records. We check a
ship’s condition not only for those newly-entered, but
also of the vessels already entered with the Association.
For this, every year we choose a selection of vessels
to undergo Condition Surveys, based on their type and
age. Condition Surveys are carried out based on survey
forms jointly developed and used by the International
Group of P & I Clubs, and the surveys are conducted by
competent surveyors who are designated by the Asso-
ciation. The survey allows us to check not only a ship’s
facilities, such as those on deck, in the engine room or
in the cargo hold, or the fire control and lifesaving ap-

pliances, but also their management status — documents,
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certificates and the SMS, and whether it is performed
rightly. As seen from the above, the survey require-
ments extend across a wide range of various aspects.
Our focus is on preventing accidents related to P&I
matters, thus the survey may differ to the requirements
of other inspections, such as those of Class or PSC (Port
State Control).

When defects are found during Condition Surveys,
we always recommend the Member to rectify them. In
some cases, we warn the Members that we may restrict
cover for claims caused by or contributed to by the de-
fects (i.e. we may attach Defect Warranties). Moreover,
we may ask for rectification even for minor defects,
which would not directly lead to P & I claims, in order
to ensure safe voyages and loss prevention. We believe
that by making steady efforts we can lead our Members
towards sustaining and improving the quality of the en-

tered vessels’ maintenance and prevention of accidents.

We have held various seminars in the past. Since last
year we have been holding seminars given by expe-
rienced mariners so as to allow us to take a hands-on
approach to the marine business. We are delighted with
the positive feedback we have received from Members.
In this Policy Year, we are planning to hold seminars
not only in Tokyo but in Kobe, Imabari and Fukuoka as
well. In addition, to contribute to the prevention of ac-
cidents and alleviation of any damage caused, we have
co-operated with marine experts, law offices and Club
correspondents in publishing Loss Prevention Bulletins.
These bulletins discuss the mechanism of certain ac-
cidents and prevention-measures,. In addition, through
“Japan P&l News”, we provide up-to-date information
on loss prevention. We hope such information will be
sent to Members’ vessels and will be used not only on
the shore side but on-board as useful measures for loss
prevention. The information is also available on our
Website. If you subscribe to our Website alert service,

you will be notified of the updates by e-mail.

Since April 2010, we have been visiting our Members’
vessels and campaigning directly to the crew on loss
prevention. On board the vessels, we usually give
posters to put up inside and explain to the personnel
relevant information in the Loss Prevention Bulletin.

We may also discuss the vessels’ claim records with the
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Master and crew and ask for their cooperation, as well.

With regard to the ship visiting campaign, we ask for
permission of the Members beforehand and we always
pay careful attention not to interrupt the Master and
crew’s duties. During this Spring, we have visited
about 30 vessels. We are planning to proceed further in
the campaign during this autumn. We would be grate-

ful for your kind cooperation.

The number of claims in the 2012 Policy Year is ex-
pected to remain on the lower side in comparison with
the past. We trust this is due to the constant efforts of
our Members to ensure safe voyages. The Association
intends to proceed further with loss prevention activi-
ties; we aim to produce win-win outcomes for both our
Members and us and to proceed further towards avoid-
ing accidents and mitigating damage if accidents do

take place.

Lastly, we sincerely hope that through the safe manage-
ment and operation of all our entered vessels, Members
will continue their safe navigation and avoid all disas-
ters and negative incidents.

Nakaji Ohsumi, Executive Director

KNOW SAFETY

KNOW PAIN.

A JAPAN P&I CLUB

EHBHLE 2 UL B2 R X 2 —  Posters for "Visiting Ships Campaign"
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Yutaka Tsurusaki Attorney-at-Law Tsurusaki & Kobayashi (T&K Partners)

1. General — What Are The Problems? and Counter
Measures to be Taken in Advance

(1) What are the Problems?

Ship Owners frequently receive from charterers, cargo interests
and others requests under the charter parties and the bills of lading.
While the Owners may have no obligation to comply with the request,
they frequently do so in exchange for a letter of Indemnity (LOI).
However, since complying may expose Owners to significant legal
and practical risks, they should not agree to such requests lightly.

A bill of lading is a very important document / instrument. It is a
document of title to valuable commodities, it provides evidence of
the terms of the contract of carriage of goods and it states the quan-
tity, condition and amount of the goods. False statements made in the
bill could lead to criminal penalties, for example for a breach of the
Criminal Law of Japan. Ship Owners should therefore be very cau-

tious in deciding whether to agree to an LOI request.

As mentioned below, Ship Owners could sustain significant losses,
damages and inconvenience as a result of making incorrect state-
ments in the bill of lading. Many of these damages and losses would
be outside the coverage of P&I and other insurances. Even where

such loss or damage may usually be within such coverage, if the
activities of the Member are anti-social, contrary to public policy or

in violation of criminal and / or other laws, there will be no coverage

under P&I or other insurances. In such a case Owners would have to

satisfy any claims from out of their own pockets and therefore should

take particular caution when in receipt of an LOI request from char-

terers and other interests.

Aside from requesting changes to statements on the face of the bill
of lading, shippers, charterers and others frequently make other LOI-
related demands, such as for the issuance of new bills of lading. Such
demands may be made in connection with the terms of the Letter of
Credit, the quantity, quality and conditions of the cargoes, and for
other various reasons, particularly in respect of the description of the

cargoes.

A Ship Owner will accept reasonable LOI-related requests from
customers and contractual parties in order to ensure the smooth per-
formance of current commercial contracts and to try to gain future
business.
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However, many requests could cause problems for the ship owner and
/ or inconvenience for the vessel if the owner accepts them without
thought. Thus if the Owners accept such requests lightly as they are
made by important customers, inconvenience and loss / damages
could be sustained by other parties concerned and the Vessel / the
Owners themselves. Not only civil claims could arise but administra-
tive problems and criminal sanctions could arise also. In fact in the
past there occurred many such cases, and Owners should take maxi-
mum precautions before agreeing an LOI request.

Moreover, damages of many sorts cannot be sufficiently covered by
an LOI and in some cases the LOI itself might be found to be invalid.
In particular the Owners should take precautions as once problems
occur, significant damages and losses may arise.

(2) Counter Measures to be Taken in Advance- “Tell
Me Why”

For the above reasons, the following steps should be taken without

fail when the Owners receive an LOI-related request from customers,

shippers or other parties in respect of statements/entries in the B/L

and provisions of the charter party.

(A) To put to the requestor inquiries about the reasons, background
and circumstances of the request and let the requestor explain.

Where Owners receive from the Charterers and others certain re-
quests, please recall a good song of the Beatles, “Tell Me Why (you
cried, and why you lied to me)”. It is important to ask “Why ?” about
a request. The answer to such a question should reveal the presence
or absence of the risks and degree thereof for Owners if they comply
with the request.

(B) To examine and inspect the explanation and to consider whether
any further questions or doubts arise from the explanation,
whether the explanation is well understandable, or whether there
are any factors which are unclear, unreasonable, illegal or con-
trary to public policy.

If the explanation is unclear or Owners still cannot decide whether
it would be safe to accept the LOI request, they should consult with
their legal department and/or outside lawyers. If Owners do not re-
ceive a satisfactory or understandable explanation from the requestor
on your inquiries, Owners should treat this as a “suspicious” case.

An LOI-related request or the explanation thereof may be normal
in practice and the reason for the request and/or explanation may be
well understandable and have been frequently accepted by Owners
and their competitors in practice. For example, where the cargo quan-
tity differs between the shore figure and the ship figure or the reques-
tor wishes the cargo entries/statements in the B/L to tally with those
in the L/C.

On the other hand there are cases where the reasons or the cir-
cumstances explained cannot be well understood, where there is a
possibility of inconvenience and damage being caused to Owners’
company and the parties concerned if the request is complied with,
and/or where there is a possibility of falsely representing the facts
to the parties and / or authorities concerned or of defrauding those.
Examples of such requests include changing the name of the load or
discharge port to one which is different from the actual one, making
false statements in the bill of lading as to cargo quantity, description,
quality and/or condition, and post-dating or back-dating the B/L date
instead of using the actual date of completion of loading. If Owners
accept such requests, their conduct may be in violation of the laws

Ty P& Za—ALS— E3552012F10F ¢ 7
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and regulations of relevant authorities at the load port, discharge port
or elsewhere. If the LOI request relates to bankers, compliance may
violate relevant export/import laws and regulations and other applica-
ble laws. Even if on such a request, Owners obtain an LOI from a first
class company, the rights and interests of Vessel/ Owners may not be
protected. Owners should thus be very cautious about accepting such
requests and be sure to know in advance the system of consulting
with the legal department or outside lawyers in case of need.

The above can be excessively cautions and the probability that actual
problems may occur may be very small but please do note that once
a problem has occurred, the result could be very serious indeed, pos-
sibly significant enough to include the danger of shaking the founda-
tion of Owners’ company.

2. Specific Cases — Examples of Requests and Counter
Measures to be Taken
The Writer hereunder discusses several examples which he has en-

countered in his long experience.

(1) Requests Concerning Bills of Lading

Examples:

The actual quantity and condition of the cargo cannot be accurately
checked and details may be entered in the B/L only with a declara-
tion of the figures by the charterers/shippers and others. Besides
where there is a case of a dispute over the contents of the items to be
entered/stated in the B/L, the statement of a certain item, and/or en-
try or non-entry of a certain remark which differs from the contents

which one party thinks to be accurate may be requested.

(A) Cargo Quantity: Where checking of the cargo quantity accurately
is difficult or impossible (for example number of logs, quantity of
oils). Where the figure as declared by the charterers/shippers is
requested by them to be stated in the B/L.

(B) Cargo Condition: Where there is a dispute over the condition of
the cargo and Owners are persuaded or forced to issue a Clean
B/L because of time constraint for the ship. (If a claused bill of
lading is issued, the bankers would not accept such in light of the
terms of the L/C requiring a Clean B/L).

(C) B/L Date, Destination and Others: Where entry/ statement of
changed B/L date, loading port, destination and/or stowage posi-
tion in the B/L or a request is made for a new B/L to be issued, to
include such changed entries/statements as requested.

(D) Cargo Specification, Commingling and Others: Where the entry/
statement of transshipment before or after the discharge of the
cargo, inland transport, specification or quality of the cargo, IMO
name, SCAC Code, contents of the L/C,special court jurisdiction
or special place of arbitration, commingling of the cargo, mixture
of additives or waters, “Clean on Board” bills may be requested.

(E) Freight: Where the issue of a freight prepaid B/L is requested,
whereas the C/P states that freight is payable, say within five
days of completion of loading. Where the entry of the freight rate
is requested.

(F) Split B/L, Switch B/L and Others: Where a change of Consignees
and/or the Notify Party, issuance of split B/L or switch B/L, or
the B/L being carried onboard the Vessel are requested. Where
issuance of the B/L by way of sending it to the place other than
the loading place, or re-issuance of the B/L due to it becoming

missing or lost is requested.
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(G) Cargo Delivery Without B/L: Where cargo delivery is requested
without production of the original B/L, or cargo delivery with
production of a non-endorsed B/L.

With regard to the above, other than issuance of the original B/L
with stating the changed items, production of a Xerox copy of the B/
L with the entry/statement of the changed item, a Non-Negotiable B/
L (original or its copy) may be requested or amendments of simple
typos or mistaken entries may be requested. You should take similar
precautions about those.

(2) Requests Concerning Charter Parties

Examples:

Where the following matters and others are requested. The Vessels
navigating in dangerous zones (war, piracy, icebound, sanction area,
excluded area, unsafe ports and others), calling in prohibited ports,
slow steaming or full steaming, carrying shipments of excluded
cargo/dangerous cargo, there has been commingling of fuel oils, ad-
dition of fuel additives, boarding the Vessel of charterers’ persons,
loading onboard of charterers’ machinery etc., deviation due to
charterers’ convenience, stowage of special cargo and method of cus-
tody thereof, shipment without tank/hold cleaning, cargo operations
during rainfall, special cargo operation by lighters, ship to ship and
others, discharge at special places such as bonded warehouses/tanks,
discharge of hold tank/hold cleaning waters, postponement of load-
ing or discharge operations, issuance of Through Bills of Lading for
segments outside the Owners’ control, issuance of (Non-Objection)
Certificate concerning the shipment and the loading etc., issuance of
Sea Waybill instead of B/L .

(3) Risks

Basically the entered/stated items in the B/L, if these differ from the
actual facts, may not be valid or cannot be enforced against a bona
fide B/L holder, namely the fact of non-payment of freight, the ac-
tual cargo quantity or condition, or loss of or damage to the cargo or
shortage cannot be invoked to the bona fide Consignees.

There are risks of double issuance of the B/L and of the collected B/L
being invalid.

There is a risk of non-coverage by P&I insurance.

False statements in the B/L: There is a risk of violating criminal laws,
administrative laws and the local laws of each country — Particular
caution is required in cases of developing countries/areas — There is a
risk of long detention or confiscation of the Vessel.

Postdating/Backdating of B/L Date: Example, In relation to the sale
and purchase price of cargo shipped, or for the purpose of the Con-
signees’ attempt to evade tax at the loading or discharge place. There
is a risk of arrest of the Vessel.

Change of Loading Place/Destination: Example: For the purpose of
concealing export to or export from enemy countries. On some occa-
sions the false statement may violate local laws and there is a risk of
arrest of the cargo and Vessel.

Complying with charterers’ requests may risk inconvenience and
damage to the Vessel, crew, Owners, parties interested in the Vessel,
cargo onboard and others and risks violating relevant laws, regula-

tions and treaties.

3. Letter of Indemnity (LOI)
(1) Purpose of LOI and its Validity

Ty PRI Za—ALA— 535520125105 ¢ 9
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It is necessary to obtain a suitable LOI in order to shift those risks
to the charterers and other parties (by way of so called “Single LOI”
or Bank Guarantee). The International Group of P&I Clubs has pub-
lished recommended forms in cases of non-arrival of B/L and change
of destination and those are helpful, provided that you should con-
sider wordings suitable to each case. It should also be remembered
that delivery of cargo without production of an original bill of lading
is likely to prejudice a Member’s P&I cover. Such prejudice may oc-
cur even if Owners hold an LOI from charterers. Whether to deliver
cargo without production of an original bill of lading is thus always a
commercial decision for Ship Owners.

In cases where the provisions agreed in the LOI are illegal or contra-
ry to public policy (Example, where false entries in the B/L defraud
third parties), the LOI may be judged as unenforceable or invalid (
the English case, Brown, Jenkinson v. Percy Dalton). An example
is where the cargo is clearly damaged / defective, yet a Clean B/L
is issued without any remark. However, there can be a difference of
opinion on the cargo condition and it may be questionable whether
such an LOI is always found to be illegal / unenforceable or whether
it is likewise found to be invalid if law other than English law is ap-
plied. In any case the circumstances of each case should be exam-
ined. Where the Vessel’s Master and crewmembers assess that the
cargo condition was not good, such assessment may be wrong and a
Clean B/L may be issued with genuine intentions if the Master finds
the allegations of the Shippers and other parties were persuasive. In
such a case, it is a question whether or not the LOI should be treated
as invalid. We should also see the “reality” of sale and purchase
agreements on commodities where cargo buyers and sellers may seek
to make Owners responsible for certain matters under the Letter of
Credit contract. The L/C sale contract is a completely separate to the
contract of carriage contained in or evidenced by the Bill of Lading,
and Ship Owners should be cautious about any attempt to make them
liable for L/C matters.

(2) Non-Arrival of B/L and LOI

Nowadays, particularly in carriage of oil/liquid cargo it is common
and normal practice to effect delivery of cargo without production of
the original B/L. However, there is a risk that the B/L holders will file
claims against the Vessel/the Owners/the Carrier for damages due to
the non-delivery of the cargo. This may happen where cargo receiv-
ers become insolvent, the purchase price has not been paid and bank-
ers holding the B/L as the security come to claim against the Vessel/
the Owners/the Carrier. The Owners/the Carrier do not basically
need to deliver the cargo without production of the B/L but in light
of the commercial necessity or in order to avoid the Vessel’s delay,
cargo delivery without production of the B/L is very frequently done,
even if this may prejudice P&I cover. Besides the C/P may stipulate
for an agreement on the obligation to deliver the cargo by way of the
charterers’ LOI rather than the B/L (to conduct in such manners itself
is not normally illegal under each law. For example, see the English
cases the “Sagano” ,The “Nemea”, The “Sormovskiy 3086”).

The International Group of P&I Clubs publishes recommended forms
for the cargo delivery by obtaining the LOI from the receivers/char-
terers. Nowadays it is recommended that caution should be also taken
about confirmation of the identity of the party to whom the cargo is
delivered and also about how the Ship Owners should approach the
issuer of the LOI where the claim is filed to the Owners.

Recently a simple method of “LOI issuance” by way of e-mail invok-
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ing the LOI provisions of the C/P is being adopted but there may
occur disputes over whether the proper issuance of LOI can be found
to have been in fact made. It is recommended that Owners obtain the
signed LOI by way of scan or fax. Moreover the LOI provisions of
the C/P should be properly worded. Also there is a problem of how
far the addressees of LOI and the parties to be covered by LOI should
be included and how the higher title holder should be required for the
signer of the LOIL. (The English case the “Bremen Max” concerning
cargo delivery without the B/L deals with various issues on the LOI
and is helpful.)

On the other hand if Ship Owners do deliver cargo without an origi-
nal bill of lading, the claim amount where the B/L holders actually
file a claim could become very high and, since the risks are not cov-
ered by P&l insurance, an LOI should only be obtained from parties
able to satisfy the LOI’s terms in the proper form.

(3) Cargo Delivery Without Production of the B/L and
Time Bar

There is an issue of whether the one year time limit of the Hague
(Visby) Rules is applicable to claims from the B/L Holders. There is
a court case where the validity of the provision of the one year time
limit on the reverse of the B/L was disputed. Also there is a court
case where applicability of the exemption provisions to incidents
which occurred prior to the shipment or after the discharge (Japan
COGSA Article 15) was disputed (For example the judgment of
the Supreme Court of Japan, the highest Court in Japan-1997.10.14
[Maritime Law Research Magazine 1998-8 No. 145]). This issue is
also concerned with the issue of until when the LOI should be kept

and should not be returned or cancelled to the charterers.

(4) B/L Carried On Board the Vessel

Basically, all Bs/L (normally issued in three originals in total as one
set) will be invalid if one original has been surrendered and collected.
The other two originals will be invalid and the claim for the delivery
of the cargo by the holders of the other B/Ls will be invalid. How-
ever on some occasions the shippers/ charterers’ request that one B/
L original should be retained and carried on board the Vessel and for
the cargo delivery to be made against such B/L. (As the change of the
above pattern, there are other patterns of the request for “surrender/
collection” of the B/L at the loading place and the request for signing
and issuance of the B/L at the discharge place.) However, this method
deviates from the method of issuing, endorsement, surrender and col-
lection of the B/L normally planned, and if to simply collect the one
original of the B/L retained and carried on board the Vessel, such de-
livery may not be found to be proper one and/or the other original B/
Ls may not be found to be invalid. Thus Owners would be better off
refusing such a request or if compelled for commercial reasons Own-
ers should comply but only on condition of obtaining a suitable LOI
and of putting the remark at the front leaf of the B/L in respect of one
original B/L being detained on board the Vessel. (The International

Group of P&I Clubs published the recommended wordings thereof.)

(Tsurusaki: Last but not least, I wish to mention with many thanks
that my English translation of the original article written in Japanese
has been excellently proof-read and brushed up thanks to the excel-
lent assistance and suggestions of Mr. Tetsu Morita and Mr. Royston
Deitch of Japan P& I Club, London Office. It has indeed transformed

the article much better than the original Japanese version!)
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OAgi#%#)~ Changes: OXALLBEVL T (HilkEMIr)  Recent Arrivals:
2012.5.1 / On 1 May 2012 2012.4.16 . On 16 April 2012

LRI TN —T ) — 5 — el E WA O2AF)NRY Y a3 R - TR

TN —T ) — 5 — HH £=

% ::El“ JI 92 Takuzo Okada — General Manager, Loss Prevention

Hiroshi Kikegawa, Assistant General Manager, has been
promoted to General Manager of Imabari Branch. He
has also been appointed Assistant General Manager of

and Ship Inspection Department

Underwriting Group and Claims Group of the branch. HEFLERE 2 7NV —T T4+

2012.7.23 ./ On 23 July 2012 H/ AR #H—HB

HERAIE Soichiro Inokubo — Senior Staff, Group II, Claims
4 . Department

R EBR e P

Hiroaki Sawabe, General Manager, has been moved P

to Claims Department. ‘ - b SR A 4 7V —T AT

R L ERE R T —7 ) — 5 — =E B

7J|] E& ﬁ Masaki Shishido — Senior Staff, Group IV, Claims

Tetsu Kato, Assistant General Manager, has been moved to  Department
Claims Group of Kobe Branch.

HEFAIE 3 7N —T ) —F—

EA OB 2012.5.1 / On 1 May 2012
I N
EZ2f gk S —F
Satoshi Sawamura has been promoted to Assistant General Man- _7')%_% ke 2 7V —7
ager of Group III of Claims Department. e ) * 7~
Oy R VB BRI R Kenroku Arakawa — Group II, Tokyo Underwriting
- Department

#H B
Tetsu Morita, Assistant General Manager, has been moved to
London Liaison Office and has been appointed Deputy General

Manager of the office. 2012.6.12 ./ On 12 June 2012

7 40
2012.10.1 / On 1 October 2012 ﬁ%ﬂ .
HEREBERE 4 7V —T ) —F— i "
A s g Mayu Nakano — Tokyo Underwriting Department
/R o\ ﬂ

Hiroaki Sawabe, General Manager of Claims Department, has
also been appointed Assistant General Manager of Group IV of 2012.7.1 / On 1 July 2012

the Department. o §
, HEREBEI N =T - TYAY VMR —
IR AR AN

Hiroaki Akasaka, General Manager, has been moved
to Accounting Department.

TR 7 — 7)) — & —

Haruko Sugiyama — Assistant Manager, Group III,
Claims Department

+H E#

Naoki Ueda, Assistant General Manager has been moved to Rein- 291 ?'7' 13 / O'j 17 quly 2012

suance Group of Underwriting Administration Department. HERALRS 3 7V —7

DT AT N —F 1) —5— Arlll o=

dhig & — R Atsushi Maegawa — Group III, Claims Department
0o Vi=1

Koichiro Nakajima, Assistant General Manager, has been moved
to Planning Group of Planning Department.
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