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FD&DFFHKEIIEA LB TL 29%°?
Purpose of FD&D Cover

In 1978, to meet the Members’ growing
needs for legal advice and claims handling
services for non-P&I matters, the Association
introduced FD&D Cover as a Special Cover.
This Cover is called “FD&D” or “FDD” as an
abbreviation for “Freight, Demurrage and
Defence”.

While P&I Insurance covers actual liabilities,
damages and losses as well as the defence
costs for liabilities arising out of the operation
of an entered ship, FD&D insurance provides
cover for the costs of appointing lawyers and
other experts to defend or establish a claim
in an arbitration or a court case. The claims
can arise from a broad range of problems
faced by owners and charterers in their
shipping business. Under the FD&D Cover
the Association can also provide general
advisory services to assist Members to settle
cases quickly and favourably without
incurring any outside costs.

Occasionally the cost of litigation, even in a
relatively uncomplicated and small case, can
be rather expensive. If a case develops into
a prolonged lawsuit it may affect a Member's
daily operations. If the Member is entered
for FD&D Cover, the Association can assist
with advice and payment for legal costs.
The Member will know exactly how the
claim is developing and will be in a position
to decide the action to be taken. So the
FD&D Cover helps Members concentrate on
their own operations without worrying about
unforeseen expenditure and without letting
the case disturb their own business.
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Types of disputes covered

Contrary to the impression given by the name
“Freight, Demurrage and Defence”, the cover is not
limited to the costs of defending or asserting claims
for freight and demurrage. The cover extends to the
defending or asserting numerous types of claims,
some of which are mentioned below. Full details are
set out in Rule 3 “Extent of Cover” of the Rules of
the Special Cover for Freight, Demurrage and
Defence in the Association’s Rulebook.

1.Claims for freight, hire, demurrage and dispatch
money arising under a charter party

2.Claims for the breach of bills of lading and other
contracts of carriage

3.Claims for the breach of any legal duty arising in
connection with the carriage of goods

4.Claims in respect of the loss of, damage to or
detention of a ship

5.Claims for general and/or particular average
contributions or charges

6.Claims in respect of the supply of fuel, equipment
or other necessaries to an entered ship

7.Claims in respect of the building, purchase, sale or
mortgage of an entered ship

8.Claims in respect of salvage or towage services

9.Claims from ship’s agents, brokers or others
connected with the running, managing and operating
of an entered ship

10. Claims in respect of loading, lightering, stowage,
trimming or discharging of cargo

11. Claims by or against crews, stowaways and other
persons on an entered ship

12. Claims by or against passengers, their representatives
or dependants

13. Claims for amounts due on the ship, cargo or freight
from or to underwriters and other persons and
companies

14. Claims by or against revenue and customs authorities,
harbour or other authorities.

15. Other Claims at the discretion of the Association
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Terms and conditions

Members applying for FD&D Cover should please
note the following.

1. The ship must be entered with the Association for
P&I cover, since the FD&D cover is provided as a
supplement to P&I cover.

2. The ship must be insured for full P&I risks, including
cargo indemnity risks, since FD&D Cover does not
apply to claims and disputes which fall under the
normal P&I policy.

3.The Member will be charged an Advance Call and
a Supplementary Call in US dollars per ship per
year. Subject to reaching an agreement with the
Association prior to the start of each policy year,
calls may be paid in Japanese Yen.

4.A Member wishing to insure his ship for FD&D
Cover should complete an application form and
submit it to the Association.

5.Unless otherwise agreed, with FD&D Cover the
Member bears a deductible of one third of all costs
recoverable in excess of US$ 1,000 any one claim.
*For example, costs incurred are a lawyer’s fee of
US$10,000 so the Deductible is US$3,000 [($10,000-
US$1,000) x 1/3].

6. The FD&D Cover provides insurance for legal and
other costs necessarily incurred in defending or
asserting claims and disputes as set out in the Rules
and which occur during the period of ship’s entry
for this cover.

7.The FD&D Cover does not extend to the amount
of any claim itself made against a Member.

8. The Association retains an absolute discretion to
decide whether a case should be supported and to
control and direct the handling of the claim, including
discontinuing or settling cases which are being
supported by the Association.

9. The limit of FD&D Cover is Japanese Yen 1.5 billion
per any one claim, although the Association make
exercise its absolute discretion to extend cover in
a case.

10. The cover is not available should a Member make
a claim against the Association or against the Joint
Member named in the relevant certificate of entry.

(As at 20 February, 2010)
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Demurrage

Demurrage claims are the major FD&D claims.
Demurrage is an amount payable by the charterers
to the owners in respect of delays to the ship as a
result of her being retained beyond the agreed or
reasonable time for loading or discharging. It will be
necessary to examine how laytime is provided for in
the voyage charter party. The arrival of the ship,
notice of readiness, commencement and interruptions
of laytime and the treatment of Saturdays, Sundays,
holidays and bad weather may all give rise to
disputes. Normally an attempt is made to resolve
these disputes through amicable settlements
between the parties concerned, by reference to the
opinions of lawyers at the place of arbitration or
related judicial precedents and theories. If this is
unsuccessful, disputes may be referred to arbitration.
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Cargo Delivery without production of
the Bill of Lading

Cargo delivery without production of the Bill of
Lading but in exchange for a guarantee provided by
the cargo receivers and/or the charterers is common
but very risky. Occasionally instances are heard of
where the lawful holders of the Bill of Lading appear
seeking delivery of the cargo from the carrier after
the cargo has been delivered without the production
of the Bill of Lading. In these situations, the carriers’
options are limited. They may be able either to
recover the cargo from the person who took delivery
under the guarantee or to demand that the
guarantor provides compensation for the bill of
lading's holders' loss. If they fail to recover the cargo
or fail to force the guarantor to compensate the bill
of lading's holder, the carriers themselves have to
compensate the bill of lading's holder for their loss
and then seek to recover the sum under the
guarantee. In fact, it is
always difficult to recover
losses from guarantors. So,
it is strongly recommended
that if carriers are pressed to
deliver cargo without
production of the Bill of
Lading, before agreeing to
doing so, they should obtain a
guarantee from a first class
bank to ensure they can
effect recovery should it
become necessary.
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Speed Claim

A description in the charter party of the ship’'s
speed and fuel consumption constitutes a warranty
by the owners that the ship will be able to attain the
stated speed at the specified rate of consumption
under described weather conditions. The statement
is a warranty even though it is not expressly
described as such in the charter party.

The speed description is usually modified by the

word “about”. This has frequently been held to give

the owners an allowance of half a knot below the
described speed.

There are two established methods of determining a

speed claim.

1. Did the ship make the charter party warranty of
speed on the days when good weather conditions
prevailed ?

2. Was the average speed that the ship made on the
entire voyage, taking weather conditions into
consideration as well as currents, reasonable in
relation to the charter party description ?

Most arbitrators are of the opinionthat both criteria

should normally be considered.

FD&D Cover
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Safe Port

Charter parties usually oblige the charterers to order
the ship to safe ports. Disputes sometimes arise
between the charterers and the owners such as
whether there was a breach of the charter party and
whether the port designated by the charterers was
safe. The following circumstances should be taken
into consideration in deciding disputes relating to
safe ports:

1) Tidal currents and weather

2) Topographical factors (e.g. shallow water, sand
banks)

3) Conditions of the port around the time of the ship's
entry (including port facilities, such as mooring,
and political unrest)

4) Whether the charterers’ orders and the ship’'s
actions were appropriate

5) Whether the port was prospectively safe

6) Whether the damage incurred can be attributable
to a breach of the charter

In a dispute as to whether a port was safe, the
charterers’ instructions around the time of the ship’s
entering the port, the records of relevant
communications, the ship’s documents such as the
log book, charts and the information on the port and
port facilities should be collected and the merits of
the argument and reasonableness of the claim should
be carefully studied.
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Non Payment of Charter Hire

It is a fundamental principle that payment of hire
should be made in advance. But occasionally
charterers fail to pay by the due date. Should the
charterers fail to pay the hire due on or before the
appropriate date without justifiable reasons, the
owners are entitled to withdraw the ship and
terminate the charter. Deduction from the hire of
any sum not permitted by the terms of the charter
party will also entitle the owners to withdraw the
ship from the charter. Withdrawal of the vessel,
however, will not constitute a settlement of unpaid
hire. Usually the owners will try to collect any
unpaid sums through discussions. If the discussions
fail, the owners may consider taking steps leading to
arbitration.

Inferior Fuel

Recently, many troubles arising from supply of
inferior fuel are being reported. Typical claims arise
from engine troubles and increased sludge. It is
essential to collect samples of fuel supplied to protect
the owners’ interests from possible disputes. By
analysing the samples, the owners can investigate
the cause of troubles. If it is ascertained that the
cause is the supply of inferior fuel, the owners will
be able to consider making a recourse claim against
the bunker suppliers or the charterers.

FD&D Cover
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Maritime Lien

A lien is a right to receive payment from a debtor’s
property. Creditors holding liens may have rights in
priority over other creditors. These rights are
specified in law. Under English and American law, a
maritime lien is enforceable by an action in rem.
In cases where debts result from a financing deficit
or the bankruptcy of a company engaged in ship’s
operations, disputes may arise with regard to
validity of maritime liens. As the position of maritime
liens is regulated by the laws of the countries
concerned and the flag state, it is necessary to deal
with the disputes in the light of the legal precedents
of those countries taking advice from lawyers.
In order to unify internationally the rules concerning
0 ° maritime liens and mortgages,
International Conventions for the
Unification of Certain Rules relating to
Maritime Liens and Mortgages were
concluded in 1926 and 1967. As of
March 2003, Japan has not ratified
either of these Conventions.

CWhy not buying FD&D cover ?)

Members occasionally face unreasonable demands and
unexpected claims. The important thing is to determine
the whereabouts of the problem and to make
appropriate decisions in order to resolve these problems
advantageously and efficiently. Under FD&D cover, the
Association, consulting with suitable lawyers as occasion
demands, provides the members with prompt and
efficient advice.

If you have any questions about FD&D cover, please feel
free to get in touch with our staff in our Underwriting or

Claims Departments. We welcome your contact.
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Rule 1 Application for Special Cover

Any person wishing to insure his ship for this Special
Cover shall submit to the Association a completed
application form for that ship. When the Association has
approved the application, the person shall pay such part of
or the whole of the calls or premiums as determined by the
Association.

Rule 2 Risks Covered

1 The Association shall indemnify a Member for the costs
and incidental expenses incurred for the purpose of
asserting or defending any claim, dispute or litigation
arising under Rule 3 below in respect of the Entered
Ship as follows.

(1) The costs of or incidental to, any legal or other
proceedings which a Member may take or defend
with the support of the Association for the purpose of
asserting or defending any of the claims specified in
Rule 3, including any such costs which the Member
may become liable to pay to any other party to those
proceedings;

(2) The costs incurred by a Member, with the approval of
the Association, for the purpose of obtaining legal or
other advice in connection with any of the claims,
disputes or matters specified in Rule 3;

(3) The liabilities and losses incurred as a result of
compliance with orders of the Association as specified
in Rule 3 (3) (b), subject always to any limit on such
cover as the Association may in its discretion decide.

2 Unless the Association shall determine otherwise in
respect of any claim specified in Rule 3(2), the Member
shall be insured for such liabilities or incidental costs as
stated above, only if the dispute, matter or event giving
rise to the claim, occurred during a period when the ship
was insured by the Association.

The date of the event shall be taken to be:-

(1) for claims and disputes relating to salvage or towage
contract - the date when the relevant services began.

(2) for claims and disputes arising either out of a contract
other than for salvage or towage or in tort or under
statute - the date when the cause of action occurred.

Rule 3 Extent of Cover

1 The Cover provided under Rule 2 applies to the following
claims, disputes or proceedings:

(1)In respect of freight, dead freight, hire, demurrage,
despatch money and passage money arising under
any charter party, bill of lading, contract of
affreightment or other contract of carriage;

(2)In respect of the breach of any charter party, bill of
lading, contract of affreightment or other contract of
carriage or for the breach of any legal duty arising in
connection with the carriage of goods;

(3)In respect of:-

(a)loss of, damage to or detention of an Entered Ship;

(b) detention of an Entered Ship when the Association
for the purpose of testing the legality of such
detention requests a Member to cause the Entered
Ship to remain under detention. In such a case, and
if the Member complies with any such request, the
Member shall be indemnified by the Association
against any liability incurred to third parties
consequent on such compliance and against any
actual loss sustained by a Member during a period
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of such compliance to the extent that such loss is not
otherwise recoverable;

(4)In respect of general and/or particular average
contribution or charges;

(5)In respect of the supply of inferior, unsatisfactory or
unsuitable fuel, outfit or equipment, or other
necessaries to an Entered Ship;

(6)In respect of the building, purchase, sale, mortgage of
an Entered Ship, or negligent or improper repair of
or alteration to an Entered Ship. Provided always
that claims arising in connection with the building,
purchase, sale, mortgage of a ship, or repair of or
alteration to a ship shall only fall within the cover
provided by the Association if an entry has been
made from the date the relevant contract is signed;

(7) In respect of salvage or towage services rendered by or
to an Entered Ship. Provided however that there shall
be no recovery from the Association in respect of claims
arising out of salvage/towage operations by an Entered
Ship which was built to engage in such operations;

(8)In respect of charges, disbursements, accounts
received from ship’s agents, brokers, stevedores,
chandlers, or others connected with running, managing
and operation of an Entered Ship;

(9)In respect of improper loading, lightering, stowage,
trimming or discharge of cargo;

(100Brought by or against masters, officers, crews, stowaways
and other persons on or about an Entered Ship;

(11)Brought by or against passengers intended to be or
being or having been carried on an Entered Ship or
by their personal representatives or dependants;

(12)Brought in respect of amounts due on ship, cargo or
freight from or to underwriters and any other
persons and companies conducting the business of
insurance in any of its branches;

(13) Brought by or against Revenue, Customs Authorities,
harbour or other authorities in connection with an
Entered Ship;

(14)Requiring the representation of a Member at official
investigations, Coroners' Inquests, or other enquiries
whatsoever in relation to an Entered Ship;

(15) All such claims, disputes and matters and all such legal
or other proceedings other than those specified in the
preceding paragraphs of this Rule which as the
Association in its absolute discretion may decide fall
within the scope of the cover provided by the Association.

2 Notwithstanding the provisions of Rule 3.1, there shall be

no recovery from the Association in respect of costs

which arise in relation to:

(1) Any dispute or proceedings against the Association
itself, its representatives or servants.

(2) Any dispute or proceedings between joint Members
and/or Co-assureds or any one of them against the other.

(3) Any damages, costs and expenses which are covered
by any Hull Policy or would have been covered by a
Hull Policy had the ship been fully insured on
standard terms, save to the extent that such
damages, costs and expenses are not recoverable
under the Hull Policy by reason only of a deductible.
For the purpose of this proviso the insured value of
the Hull Policy is not less than the market value and
the deductible shall be deemed not to exceed one
percent of an Entered Ship’s insured value.

(4) Any damages, costs and expenses stipulated in Chapter
2, Risks Covered, in the Rules of the Association.

(5)Any damages, costs and expenses which is
recoverable under any other insurance.
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Rule 4 Consent & Discretion

1 A Member must obtain prior consent of the Association
in order to commence or defend any legal or other
proceedings and to abandon, settle, compromise, pay or
admit liability for any claim, dispute or matter specified
in Rule 3.

2 The Association shall have an absolute discretion as to
what cases may be supported, as to the conduct thereof
and as to the discontinuance or settlement of the cases
which have already been taken up with the Association's
support.

3 The Association may refuse to support a claim or dispute
which, in the view of the Association:-

(1) does not enjoy a reasonable prospect of success

(2) does not enjoy a reasonable prospect of recovery from
the other party

(3)may result in a disproportionate level of costs having
regard to the amount in dispute

Rule 5 Notices

A Member must at all times promptly notify the
Association of any information, documents or reports in his
possession or knowledge relevant to any claim, dispute or
matter specified in Rule 3. A Member shall further,
whenever so requested by the Association, at all times give
the Association free access to such information, documents
or reports, including the right to conduct a survey, or to
interview any officer, servant or agent of the Member.

Rule 6 Reduction of Claims

The Association shall have power in its discretion to reject
or revoke the support of the Association or insurance
payment, if:

(1)the Member shall fail to comply with any of his
obligation under Rule 4.1 and Rule 5;

(2) the Member shall willfully withhold or shall knowingly
conceal any relevant information, document or
evidence or shall make any false statement;

(3)the Member shall fail to comply with a recommendation
or directive made at any time by the Association to
the Member, in connection with the handling or
settlement of the claims or potential claims;

A member contravening this rule shall be liable to repay to
the Association any costs or expenses which the Association
may have incurred in connection therewith. Provided
always that the Association shall have power in its
absolute discretion to determine that the Association
should pay or reimburse a Member in whole or in part in
respect of any costs for which the Association would not
be liable under this Rule.

Rule 7 Appointment of Expert

Whenever a claim has been or may be made by a Member
for the support of the Association in any matter, the
Association may at any time (whether before or after the
Association may have decided to support the Member
therein) appoint and employ on behalf of a Member, upon
such terms as the Association may think fit, lawyers,
surveyors or other persons with a view to investigating,
advising upon or otherwise dealing with such matter and
may also at any time discontinue such employment.
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Rule 8 Deductibles

Notwithstanding the provision of the Rule 34 of the Rules
of the Association, the amount to be paid by the
Association under this Special Cover shall be subject to the
deductibles as stated in the relevant certificate of entry.

Rule 9 Covered Amount

The Association may in its absolute discretion determine
the amount of costs to be indemnified to the members
under this Special Cover.

Rule 10 Amount Insured

The amount payable by the Association under this Special
Cover in respect of any one claim, dispute or proceedings
shall be limited to Yen 1.5 billion. The Association shall
determine in its absolute discretion whether or not a series
of claims, disputes or proceedings shall be considered to be
a single claim, dispute or proceeding.

Rule 11 Calls and Premiums
Notwithstanding the provision of the Rule 6.3 of the Rules
of the Association, the Member shall pay calls for this

Special Cover in accordance with Rule 6.1(1), (2) and (4)
of the Rules of the Association.

Rule 12 Others

Any matters which are not provided for within this Special
Cover shall be subject to the Rules of the Association with
the exclusion of Rule 12.

(As at 20 February, 2010)
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